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BEFORE THE SEATTLE CITY COUNCIL
In the Matter of the Application of )
| )
SEATTLE CHILDREN’S HOSPITAL )  No. CF 308884
)
For approval of a Major Institution Master Plan )  SEATTLE CHILDREN’S
)  APPEAL OF EXAMINER’S
)  RECOMMENDATION
) :

I. INTRODUCTION AND SUMMARY

Seattle Children’s Hospital, a Washington nonprofit organization (“Children’s”),
brings this Appeal to the Seattle City Council, in accordance with the provisions of Seattle
Municipal Code (SMC) 23.76.054, to state its objections to Hearing Examiner Sue
Tanner’s Findings and Recommendation in this matter dated August 11, 2009 (the
“Recommendation” or “Examiner Recommendation”). Children’s is the applicant for the
Major Institution Master Plan (“MIMP”) at issue and, therefore, is “substantially affected
by or interested in the Hearing Examiner’s recomméndation.” See SMC 23.76.054.A.

The very short version of Children’s Master Plan journey to the Council is this.
Since 1953, Children’s only had 21 acres to work with. This piece of ground was on the
highest part of the hill and surrounded by residences on four sides, with a single entry-way

to its campus from Sand Point Way NE. When it had used up its allowed floor area from
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its 1994 Master Plan, Children’s only option was to go higher on its 21 acre site. That is
what Children’s originally proposed when it commenced its new Master Plan process in
the spring of 2007 — 240 foot tall bed wings that were later reduced to proposed 160 foot
tall bed wings on top of the hill. Then entered the leadership of the Laurelon Terrace
Condominium, exploring the idea of whether Children’s would be interested in purchasing
its 6.75 acre parcel and moving down the hill so it would have more frontage on Sand
Point Way and more room to grow away from residential areas.

For a negotiated price of $93 million (Ex. 24), Children’s obtained the right to
purchase the entire Laurelon Terrace site so that it can expand its campus at an elevation
which is 106 feet lower than the highest ground on its existing campus. Ex. 81, Slide 8.
By moving the bulk of its Master Plan west to the Laurelon site, Children’s can build its
new Master Plan buildings at a lower elevation than the highest building on the existing
campus, connect to the Hartmann property it owns across Sand Point Way NE, and avoid
the need to develop any access to its campus from the residential neighborhood streets on
its northern, eastern and southern boundaries, a result that Children’s neighbors considered
highly undesirable. Although the Laurelon Terrace mitigation measure will cost
Children’s approximately $8.8 million for each ten foot drop in ground elevation, this
dramatic measure resulted in the Citizens Advisory Committee (CAC) and Children’s
developing a preferred Master Plan alternative that has been blessed by a large majority of
the CAC (15 members signed the majority report) and by the Director of the Department of
Planning and Development (DPD).

However, pulling the proposed Master Plan development downhill to the Laurelon

Terrace and Hartmann sites was only the platform for what Children’s, CAC and DPD
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ultimately developed. In the process that ensued, the footprint for the Master Plan was
lightened both on and off the campus. CAC recommended lowering the maximum heights,
even at this lower elevation, to 140” and 125°. DPD recommended upper level setbacks
from the new western boundary on 40th Avenue NE of 40’ and CAC recommended
increasing that to 80°, Children’s developed, in conjunction with DPD, anci the CAC
approved, a Comprehensive Transportation Plan to: reduce to 30% at full buildout the
employees using SOV fund development of an Intelligent Transportation System for the
two main corridors; make capital contributions to priority City projects in these corridors;
and contribute $2 million to unfunded bicycle and pedestrian projects in the neighborhoods
surrounding Children’s. The CAC also recommended documentation of need for each
phase of Children’s development. Children’s agreed to each of these additional
modifications to its Master Plan.

Children’s is bringing this Appeal because it believes that the Examiner’s
recommendation of denial is: (a) contrary to the provisions of the City’s Major Institution
Code; (b) contrary to the hard-fought and deeply considered recommendations of the CAC
and the Director of the DPD; (c) based upon the erroneous notion that the “urban village”
policies in the City’s Comprehensive Plan trump the Major Institution Code and Major
Institution policies; and (d) based upon an incomplete and highly subjective “balancing”
analysis that the Major Institution Code reserves for the City Council’s ultimate judgment.

Since April of 2007, when Children’s submitted its notice of intent to prepare a
Master Plan, Children’s has engaged its immediate neighbors and the larger Seattle
community in an extended dialogue regarding the need for expansion of its hospital

facilities at 4800 Sand Point Way NE. The CAC included representation from five
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neighborhoods, Montlake to View Ridge. For over two years, Children’s, CAC and the
City have provided an “open microphone” for any and all interested members of the
community to speak their mind and offer ideas to 'improve the Plan. And they did so by
the hundreds, the bulk of it favorable to Children’s Master Plan. '

The participants in this process rolled up their sleeves and went to work. It wasn’t
always harmonious, but it was always rigorous and transparent. This highly public process
included the consideration of seven alternative configurations to best accommodate
Children’s bed needs, the examination of the comparative environmental impacts of each
alternative, and the negotiation of many, many mitigation and modification measures to
address the impacts identified. The result is a Final Master Plan that has been optimized
and improved by this lengthy and formidable public process.

Representatives of Children’s, the City’s Department of Planning and
Development, and the Department of Neighborhoods (DON) participated in 26 meetings of
the full Citizens Advisory Committee, which was appointed by the City Council to review
the evolution of Children’s Master Plan. Every CAC meeting included a full opportunity
for public comment. Throughout the course of nearly two years of intense topic-by-topic
CAC scrutiny, development of new élternatives requested by the CAC, and numerous
modifications and mitigations of the Master Plan, the CAC voted by a heavy majority to
approve Alternative 7R (the preferred alternative) with a long list of conditions, almost
every one of which Children’s has agreed to and incorporated into the proposed Final
Master Plan now before the Council.

In addition to its participation in the CAC process, DPD retained its own

independent consultants who assisted DPD in preparing and then publishing a voluminous
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Draft and Final Environmental Impact Statement that examined the “No Build” Alternative
as well as seven different “Build Alternatives.” See Ex. 5 and 6. The Final EIS was twice-
appealed to the City’s Hearing Examiner by the Laurelhurst Community Club (LCC) and
determined to be fully adequate by the Examiner. See Examiner’s Findings and Decision
(EIS Appeal) at 8 (August 11, 2009). Based upon the information contained in the EIS and
the information and recommendations that emerged from the CAC process, the Director of
the DPD has also recommended approval of Children’s Final Master Plan, with additional
conditions contained in its Reports. |

For reasons that are not consistent with the Major Institution Code and its policies,
the Examiner’s Recommendation deviates from the recommendations made by the CAC
(Ex. 8) and DPD (Ex. 9 and R-3). Children’s is requesting the Council to review the
record before it, apply the applicable provisions and policies of the Major Institution Code,
and make its own independent judgment as to whether, in balancing the public benefits of
Seattle Children’s Hospital with the livability and vitality of adjacent neighborhoods,
Children’s Master Plan should be approved.

The City Council is not required to give deference to the recommendations of the
Hearing Examiner. Although the City Council’s decision must be “based on applicable
law and supported by substantial evidence in the record” forwarded to it by the Examiner,
the Council is the City’s only decision-maker and it is required to adopt its own written
findings and conclusions. See SMC 23.76.056.A and B. It is the City Council’s findings
and conclusions, not the Hearing Examiner’s, which will be given deference in any judicial

appeal of the City Council’s decision. See Development Services v. Seattle, 138 Wn.2d
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107, 115, 979 P.2d 387 (1999) (en banc) (a case also involving a MUP Type IV decision
by the Seattle City Council).
Overview of Appeal

As an appellant, Children’s recognizes that it bears the burden of proving that the
Examiner’s Recommendation should be rejected or modified. See SMC 23.76.056.A.
Children’s has made a careful review of the Examiner’s Recommendation and compared it
to the evidentiary record as well as with the dictates of the Major Institution Code. In this
Appeal, Children’s has undertaken the burden of démonstrating why the Examiner’s
recommendation of denial should be rejected and her recommended approval conditions
should be accepted and used by the Council as the basis for its decision to grant approval
of Children’s Master Plan.

This Appeal is divided into three parts:

A. Objection to Examiner Conclusions. There are a very limited number of
Conclusions which the Examiner used to support her recommendation of denial. We
believe that each one of these Conclusions consist of judgments which are either contrary
to City Code and City policy or which are highly subjective and contrary to the weight of
the evidence. In any event, these are jﬁdgments which the City Council, as the decision-
maker for all major institution master plans, is entitled to respectfully disagree with.

B. Objections and Requested Modifications of Proposed Conditions. Even
though the Examiner has recommended denial of Children’s Master Plan, she has provided
the City Council with a set of “Recommended Master Plan Conditions” that she asks the
Council to use if it disagrees with her recommendation of denial and chooses to approve

the Master Plan. In the main, these conditions are virtually the same conditions of
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approval as those that have been recommended by the CAC, DPD and agreed to by
Children’s. These conditions are comprehensive and, Children’s believes, go far beyond
the scope of what any other major institution in Seattle has had to carry out as part of a
MIMP. However, Children’s is asking that five of the recommended 43 conditions be
clarified and one condition deleted.

C. Objections to Findings of Fact and Conclusions. The Examiner’s
Recommendation includes 129 findings. Some of these findings vary moderately from the
information that is in the record and others are simply unsupported by and contrary to the
record. Some of these variances from the record relate to matters that played no role
whatsoever in the Examiner’s recommendation of denial; some are probably inadvertent,
and in a few cases, these variances are substantive and Children’s has called those out for
the purpose of alerting the Council to their unreliability. There are also statements that are
factual in nature in some of the Examiner’s “Conclusions,” and Children’s has addressed
those as well.

Completeness of Record

Although Children’s believes the Examiner ignored significant portions of the
written, graphic and testimonial record in her report, the record is complete. Children’s is
NOT requesting that more information be added to supplement the record. The record
contains encyclopedias of information, including the Draft, Final and Revised Final EIS;
the CAC Final Report and Recommendation (which includes minutes of all meetings,
motions made by members, and an appendix with minority reports); the Director’s Final
and Revised Final Analysis; 111 exhibits introduced at the Examiner’s March hearings; 25

additional exhibits introduced at the Examiner’s July hearings; an extensive number of
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written public comments directed at the Draft EIS and more public comments submitted to
the CAC, DPD and the Examiner; and eight days of hearing before the Examiner (March 2,
3,4, 5,‘ 6 and 10; July 14 and 15). Full opportunity was provided by the Examiner at each
and every day of the hearings (at the beginning of each morning session and the beginning
of each afternoon session) for comment and testimony by members of the general public.
Full oi)portunity was also provided to representatives of DPD, LCC, and Children’s for the
introduction of oral testimony, exhibits and cross-examination of witnesses. There is
simply no basis for the Council to remand this application back to DPD or the Examiner

for further information.

I1. SPECIFIC OBJECTIONS TO
EXAMINER’S FINDINGS AND RECOMMENDATION

A. Objection to Examiner Conclusions Used to Justify Denial.

1. The Urban Village Policies in the City’s Comprehensive Plan Do
Not Trump the Major Institution Code.

Children’s objects to Examiner Conclusions 40, 42, 43 and 45.

The cornerstone for the Examiner’s recommendation of denial is contained in her
“balancing” section (pages 29-30). In Conclusions 40, 42, 43 and 45, the Examiner
constructs an argumént that boils down to the proposition that because Children’s is
located outside of an “urban village” its Master Plan cannot be approved. The Examiner’s
conclusions ignore the separate and quite rigorous process that has been embodied in the
Major Institution Code since its adoption in 1983 to deal with all major institution
development issues. See Testimony of Dolores Sibonga (member of City Council 1980-
1991), March 2, 2009; and her written statement in Ex. 2. The Examiner’s conclusions

would create two classes of major institutions—those that happen to be located inside of an
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urban village and those, like Children’s, that are located outside of an urban village.
Neither the purposes of the Major Institution Code nor the urban village policies
themselves support this result.

The Examiner’s conclusions are clearly wrong as a matter of law because:

1) The Comprehensive Plan states that, “The Plan [and its policies] will not be
used to review applications for specific development projects except when reference to this
Comprehensive Plan is expressly required by an applicable development regulation”
(Revised FEIS, Ex. R-4, at 3.7-9 and -10 emphasis added) — Children’s proposed Master
Plan is an application for a “specific development project” and the governing Major
Institution Code, SMC 23.69, does not require or allow reference to the urban village
policies;

(i)  In Conclusion 42, the Examiner’s reasoning is exactly backwards when she
notes that the “Laurelhurst area was not designated as an urban center or village” in the
1990s—the pre-existing rights of major institutions to develop in accordance with the
provisions of the Major Institution Code, SMC 23.69, cannot be changed or reduced except
by the City Council’s explicit amendment of the Major Institution Code'—the City
Council chose not to make “urban village amendments” to the pre-existing Major

Institution Code when it adopted the urban village policies in 1994 or since;

! See, e.g., Anderson v. Dep’t of Corrections, 159 Wn.2d 849, 858-59, 154 P.3d 220 (2007)
(en banc) (“We do not favor repeal by implication, and where potentially conflicting acts
can be harmonized, we construe each to maintain the integrity of the other.”); Babcock v.
School Dist. No. 17 of Clallam Cnty., 57 Wn.2d 578, 580-81, 358 P.2d 547 (1961) (prior
statute not impliedly repealed by subsequent statute unless latter was evidently intended to
supersede prior statute, and both provisions “will be allowed to stand unless they are
clearly inconsistent with and repugnant to each other and cannot, by fair and responsible
construction, be reconciled and both given effect”).
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(iii)  The urban village policies themselves explicitly state that major institutions
shall be allowed to develop outside of urban villages if done in accordance with an
approved major institution master plan (Urban Village Policy UV 39, “Accommodate
growth consistent with adopted master plans for designated major institutions located
throughout the City,” Revised FEIS, Ex. R-4, 3.7-12);

(iv)  The Examiner’s Recommendation ignores the Major Institution goals and
policies which recognize the significant benefits of major institutions, call for a “separate
public process™ to review major institution applications, and make no distinction between
the growth allowed for major institutions whether located within or outside of an urban
village (LUG 32 through LUG 35, LU 180 through LU 187, Revised FEIS, Ex. R-4, 3.7-21
through -24);

(v)  The Examiner’s use of the urban village policies to deny Children’s Master
Plan directly contradicts DPD’s interpretation of the Major Institution Code and the role
that “non-referenced” Comprehensive Plan policies play in major institution master plan
decision? (Testimony of Cliff Portman and Katy Chaney, July 15, 2009; Ex. R-24).

2. The Height Transitions Along 40th Avenue NE and NE 45th Are
Fully Appropriate.

Children’s objects to Examiner Conclusions 19 and 20.
The Examiner has concluded that along two boundaries of the expanded campus—
40th Avenue NE (Conclusion 19) and the western 350 feet of NE 45th Street

(Conclusion 20)—the transition from the height of Children’s future buildiﬁgs to the height

2 See also City of Redmond v. Central Puget Sound Growth Management Hearings Bd.,
136 Wn. 2d 38, 46, 959 P.2d 1091 (1998) (en banc) (deference to agency’s interpretation
of the law is appropriate “where the agency has specialized expertise in dealing with such
issues”).
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of the adjoining low-rise multi-family, commercial and single-family development is

inadequate. These two boundaries, shown in Attachment B to this appeal constitute less

than 19.5% of Children’s entire campus perimeter. The block across 40th Avenue NE is

zoned L-3 and NC and has the Wells Fargo Bank, the Springbrook office buildings, and six
residences. The block across the portion of NE 45th Street that is directly south of the
Laurelon Terrace site has six single-family residences. See Ex. 4, Fig. 2 and Fig. 4.

The Examiner’s Conclusions are seriously flawed in the face of the fact that:

(1) They contradict the conclusions and recommendations of both the CAC and
the DPD Director, both of which specifically addressed the issue of height transition in
great depth® and recommended height reductions and upper level setbacks from tﬁese
streets—all of which Children’s has accepted—CAC Final Report, Ex. 8
(Recommendation 7) and DPD Analysis, Ex. 9, pp. 45-62;

(ii)  The transition in height across 40th Avenue NE is highly mitigated,
providing a transition distance of approximately 157 feet from the 25 and 35 high
structures west of 40th Avenue NE to any structures on Children’s campus greater than 50’
(BEx. 81, p. 25)—see Attachment A to this Appeal, which is a blow up of Ex. 4, Fig. 46;

(iii)  The transition in height across NE 45th Street at the southwest corner of the
expanded campus is also highly mitigated, providing a transition distance of approximately
222 feet between the 30° single-family structures south of NE 45th Street to any structures

on Children’s campus greater than 50’—see Attachment A to this Appeal;

? See, e.g., Ex. 8, § V, CAC Meeting Notes from meeting No. 5 (8/14/07), 7 (2/12/08)
§ IV.B, 21 (1/26/09), § IIL.B, 22 (1/8/09), § V.B, and 23 (1/20/09), § V (CAC discussions
of height and height transitions). ' '

Davis Wright Tremaine LLP

APPEAL OF EXAMINER’S RECOMMENDATION - 11 LAW OFFICES

DWT 13233429v1 0017722-000210 Suite 2200 + 1201 Third Avenue
Seattle, Washington 98101-3045

(206) 622-3150 + Rax: (206) 757-7700




10

11

12

13

14

15

16

17

18

19

20

21

22

23

(iv)  The transitions in height across 40th Avenue NE and NE 45th will also be
supported by the proposed landscaping and street level treatment—see discussion below
relating to Findings 76-77, and the graphics in Ex. 81, Slides 26-27 and 30-31—
Attachment D to this Appeal.

3. Children’s Reduction of Its Maximum Heights to 140’ and 125°
Is Consistent With the Applicable Rezone Criteria.

Childfen ’s objects to Examiner Conclusions 36, 37 and 38.

Again, the Examiner totally ignored the extensive amount of work done by the
CAC on the issue of MIO heights, CAC “Recommendation 7” pushed down the allowable
maximum heights in the MIO 160 district to 140” and 125°, then reduced the area of the
expanded campus eligible for such heights through terracing down of height limits from
the interior to the perimeter portions of the campus. Ex. 8, Recommendation 7, and
minutes of CAC meetings discussing heights and height transitions (cited in footnote 2,
sSupra).

The Examiner’s Conclusions 36, 37 and 38 are flawed for the following reasons:

1) Because the majority of the proposed expansion is occurring on the lower
elevations of the Laurelon Terrace site, the height of every building in the Master Plan will
be lower than the elevation of the highest building on the existing campus (Ex. 81,

Slide 8)—see Attachment C to this Appeal;

(ii)  Inthe proposed Master Plan, no structure will be allowed at a height of 160,
only 12.32% of the proposed campus will have allowed heights of 140’ and 7.43% will
have allowed heights of 125°; more than 80% of the proposed campus will have allowed

heights of 90° or less (Ex. 81, p. 5)—see Attachment B to this Appeal;
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(iii)  As DPD determined in its Analysis, the proposed height limits “at the
district boundary” are “compatible with those in the adjacent areas” (Ex. 9, pp. 60-61;
SMC 23.34.124.C.2) the Examiner erred in comparing the “internal” MI0 heights of 140’
and 125°—instead of the “boundary” heights of MIO 37° and MIO 50’—to existing
development adjacent to the district boundary (Conclusion 37),

(iv)  Again, the Examiner mistakenly invoked the “urban village” argument in
Conclusion 38 (see Objection A.1 above);

(v)  The Examiner misread the general rezone criteria of SMC 23.34.008.E.4 to
conclude that the heights “are not consistent with the area’s existing built character” when
the general rezone criteria require that rezones be consistent with a major institution master
plan “or” the area’s existing built character, not both (see DPD Analysis, Ex. 9, p. 52); the
rezones proposed here would be consistent with Children’s already adopted Master Plan
and with the built character of the area, thus satisfying the applicable rezone cn'teria.‘

4, Children’s Has Committed to an Exemplary and Aggressive
Traffic Mitigation Strategy.

Children’s objects to Conclusions 25 and 44 and Finding 103.

Children’s has, in conjunction with DPD, developed the most aggressive non-SOV
traffic mitigation strategy of any other major institution (Ex. 86). “It’s certainly one of the
strongest I’ve seen, if not the strongest.” (Testimony of John Shaw, March 6, 2009). In
the most congested corridor (Montlake), in the most congested direction (southbound), and
in the most congested fifteen minutes of the day in the Year 2030, Children’s traffic will
only add 60 seconds in travel time (i.e., 15 minutes instead of 14 minutes) to go from. |

Children’s campus to the south side of the Montlake Bridge. FEIS, Ex. 6, Table 3.10-5.
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Children’s will also mitigate 40-60% of its traffic impacts, an incredibly high proportion.
See FEIS, Ex. 6, 3.10-68.

The Examiner’s attempt to use traffic as a basis for denial of Children’s Master
Plan should be ignored by the Council because:

1) Children’s transportation mitigation strategy is consistent with what the
Examiner acknowledges as City policy in her own Conclusion 44: “The City’s general
policy toward significant, unmitigatable traffic impact stresses enhancement of non-SOV

travel modes that could increase the person-carrying capacity of the transportation system

without necessarily increasing vehicular capacity;”

(i)  The Examiner is wrong in saying that Children’s produces “thousands of
daily trips during peak hours”—with thé mitigation committed to, the FEIS concludes that
Children’s will produce 440 new p.m. peak trips and 540 new a.m. peak trips (Ex. 6,
Table 3.10-3);*

(iii)  The Examiner’s statement that “50 percent of its employees” use the Sand
Point Way/NE 45th Street/Montlake corridors is highly misleading because it omits the
fact that 70% of Children’s employees will be using transit, carpool, vanpool, walking,
biking or other non-SOV mode of commuting at full buildout (Ex. 86);

(iv)  Although Children’s contribution to traffic will be noticeable at many
affected intersections at full buildout (e.g., 7% of the pm traffic volume at Montlake/NE
45th and 8% at Five Corners), with the extraordinary mitigation package that Children’s

has committed to, the FEIS did not find that there was a significant unavoidable adverse

* In his March 6, 2009 testimony, Mr. Kurt Gahnberg explained how with new shuttle data
provided during the hearing, there would be 88 additional pm peak trips without
mitigation, i.e., 690 plus 88 = 77%. This would equate to 500 p.m. peak trips with
mitigation, i.e., 440 plus 60 = 500.
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impact (see FEIS, Ex. 6, 3.10-67 and -68)—the Examiner’s Finding 103 and
Conclusion 25 to the contrary are simply wrong; and

) The Sand Point Way NE/NE 45th Street/Montlake corridor are regional
corridors, not a Laurelhurst neighborhood street, and, therefore, impacts to traffic in such
corridors cannot be characterized as a failure to “protect the livability and vitality of
adjacent neighborhoods” within the meaning of the Major Institution Code.

S. Children’s Has Examined a Wide Array of Reasonable
Alternatives.

Children’s objects to Conclusion 46 and Finding 41.

The Examiner pejoratively concludes that Children’s has “avoided . . . scrutiny by
not providing any alternative that would afford less than 2.4 million square feet of
development area.” Children’s actively sought more scrutiny than was required f§r this
process. Children’s provided to CAC, DPD and the Examiner a full statement of its
projected bed need by the foremost medical needs analyst in the State of Washington (Jody
Corona has conducted more than 400 Certificate of Need studies in Washington, Oregon,
Alaska and Montana). See Ex. 74. Children’s also developed seven build alternatives and
the FEIS examined these alternatives as well as a “no build” alternative in full accordance
with the requirements of the State Environmental Policy Act, RCW 43.21C. In addition,
as provided for in the Major Institution Code, Children’s showed how its Master Plan
would be developed in four major phases as it moved toward full buildout at 2.4 million
square feet. See Findings 23-26 and Ex. 4, pp. 66-69.

The Examiner’s Conclusion 46 is in error because:

1) The Major Institution Code does not authorize or encourage the City to

make a determination of bed need as part of the MIMP process—SMC 23.69.002.H says
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“accommodate the changing needs of major institutions;” and SMC 23.69.030.E.13 says
that a description of the “purpose of development” shall be provided “for informational
purposes only” and not for “negotiation;”

(i)  The City has not engaged in a determination of bed need for other major
medical institutions; the determination of bed need is the responsibility of the State
Department of Health, RCW Ch. 70.38;

(iii)  The Examiner determined in her ruling on the adequacy of the EIS (after
appeal by LCC) that Children’s is only required to consider “reasonable alternatives,” i.e.,
alternatives that would carry out the objectives of its proposal (see Examiner’s “Order on
LCC’s Motion to Remand and Children’s Motion to Dismiss,” datéd February 27, 2009, at
5 (“Further, to the extent that on-site alternatives with less development square footage and
height fail to feasibly attain or approximate Children’s objective, they are not reasonable
and the Director was not required to consider them in the EIS.”));

(iv)  The Examiner erred (here and in Findings 35, 36, 40) in stating that
Children’s is asserting “that it should absorb the entire statewide need for specialty
pediatric care” — Jody Corona’s analysis details how the distribution of pediatric beds will
continue to be provided in Washington by numerous other hospitals and how Children’s
projection of need is based upon its current share of pediatric beds projected forward, not
more and not less (see Ex. 75 and 79; also see discussion of Findings 35, 36 and 40
below); and

v) In any event, the Examiner acknowledged that Children’s had demonstrated

a need for an expansion to 2.4 million square feet (see Findings 31, 45, and Conclusion 6).
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6. The Examiner’s Balancing Analysis Is Fatally Flawed.
Children’s objects to Conclusions 39-46.
The Major Institution Code includes the following statement of its intent and
purpose:
Balance a Major Institution’s ability to change and the public

benefit derived from change with the need to protect the
livability and vitality of adjacent neighborhoods.

SMC 23.69.002.B.

The Examiner’s “balancing” analysis in Conclusions 39-46 presents only half of
the equation, focusing entirely on the impacts to the “livability and vitality of adjacent
neighborhoods.” There is no mention whatsoever of Children’s public benefits to the City,
the region, or to the adjacent neighborhoods. As the Examiner portrays them, these
impacts could just as well be the result of another “big box” retail center. She ignores the
fact that these impacts are for a purpose that the City honors, i.e., the provision of highly
specialized medical services by a major institution for the sickest of the sick kids in Seattle
and the region, services provided on a daily basis without regard to the ability of families
to pay. This public purpose doctrine is coincidental with the purposes in the Major
Institution Code. The Major Institution Code mandates that the City Council consider both
sides of the scales in deciding whether the public benefits of expanding this pediatric
hospital strike an appropriate balance against the impact to the adjacent neighborhoods.

In her “balancing” analysis, the Examiner fails to even acknowledge significant
elements of the record that address Children’s “public benefit derived from change,” which

is the other side of the equation, including but not limited to:
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The testimony of Children’s CEO, Dr. Tom Hansen, describing the severe
overcrowding that is occurring regularly at the hospital and that has forced
Children’s to turn away kids that need inpatient surgery and other forms of
specialty care; and the steps Children’s has taken to decentralize by
developing administrative, research and outpatient facilities in other parts of
the City and region;

The testimony of Ruth Benfield, R.N., explaining the urgent medical need
to eliminate double-occupancy bedrooms;

The vast amounts of uncompensated care that is provided by Children’s for
families unable to pay;

The testimony of Dr. John Neff, who explained why the need for beds to
serve kids with chronic conditions is increasing at a rate that exceeds
increases in the general population;

The testimony of Dr. Bryan King (Ex. 72), who described the woeful lack
of beds in the region and the state to serve kids with potentially fatal
psychiatric illnesses;

The testimony of Jeff Hughes, Children’s Manager of the Grounds, who
described the benefits to Children’s neighbors from the commitment to
maintain customized landscaped perimeter buffers 75 feet in width for most
of its boundaries abutting single-family residences, and how Children’s
41% open-space far exceeds the open-space of any other major medical

institution;
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e Neighborhood benefits in the form of more publically accessible open
space, enhanced perimeter buffers, widened sidewalks, traffic controls, bike
and pedestrian improvements, and enhanced transit connectivity.

Balance, as that concept is used in the Major Institution Code, does not mean
loping off space needed for projected core hospital services. The Major Institution Code
also casts its measure of balance in terms of the institution’s efforts to mitigate the impacts
of its growth (“Permit appropriate institutional growth within boundaries while minimizing
the adverse impacts associated with development and geographic expansion,” SMC
23.69.002.A (emphasis added)). Again, this is a recognition that all growth will cause
impacts’; the test is whether the institution has committed to the strongest practical
package of mitigation measures consisfent with fulfillment of its institutional purposes.
There can be no doubt that Children’s has committed to a comprehensive and effective
array of mitigation measures—especially in the areas of height reduction, height
transitions, perimeter landscaping and buffering, and traffic impacts—the very subjects
that the Examiner has used as a basis for her recommendation of denial.®

The Examiner’s “balancing” analysis in Conclusions 39-46 should be disregarded
by the Council because:

) it is one-sided,

> “The law does not require that all adverse impacts be eliminated; if it did, no change in
land use would ever be possible.,” Maranatha Mining, Inc. v. Pierce Cnty., 59 Wn. App.
795, 804, 801 P.2d 985 (1990) (discussing SEPA impact mitigation requirements, and
citing Cougar Mountain, 111 Wn. 2d 742, 753, 765 P.2d 264 (1988)).

% Other policies in the Major Institution Code make no mention of balance, e.g., SMC
23.69.002.D: “Provide for the coordinated growth of major institutions through major
institution conceptual master plans and the establishment of major institutions overlay
zones;” SMC 23.69.002.H. “Accommodate the changing needs of major institutions,
provide flexibility for development and encourage a high quality environment through
modifications of use restrictions and parking requirements of the underlying zoning.”
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(i)  itis incomplete;
(iii) it is contrary to the provisions of the Major Institution Code; and
(iv)  most important, the determination of balance is ultimately the duty and
prerogative of the City Council.
7. Definitions of Allowable Gross Floor Area and FAR Should Be

Consistent With DPD’s Past Practices For Other Major
Institutions.

Children’s objects to portions of Conclusions 15, 17, 18 and Conditions 1 and 2. \

The Examiner’s Conclusions confuse the issue of “total maximum developable
gross floor area” and “overall gross floor area ratio (FAR)” as those terms are used in
SMC 23.69.030.E.2. She accepts in Conclusion 15 that the “public conversation
concerning the proposed MIMP has proceeded” on the basis of excluding parking square
footage from gross floor area, but then turns around, in Conclusion 17, and states that
“only below-grade parking should be excluded from the FAR.” This is a contradiction.
Whether above or below-grade, parking should be excluded as developable gross floor area
and from the FAR calculation. So should mechanical space, as has been done for other
major medical institutions. It’s space that is not usable for hospital services.

Children’s objects to the Examiner’s recommendation to include above-grade
parking structures (Conclusion 17) and, apparently, mechanical space (see Conditions 1
and 2) in the FAR calculation because:

(1) Children’s planning throughout the Master Plan process has relied on the
assumption that parking and mechanical are excluded from both the “gross floor area” and

“FAR?” calculation;
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(ii)  Children’s expectations were reasonable because the City recently
authorized even greater exclusions for another major institution, e.g., “mechanical floors,
interstitial space, below grade space, parking [and] circulation areas” were excluded in the
calculation of gross floor area and FAR in the Council’s approval of a master plan for
Swedish Medical Center First Hill Campus (see City Ordinance No. 121965, October 25,
2005; MIMP, at 61),

(iii)  The Examiner’s approach would result in significant loss of floor area that
is needed for the hospital’s core services; and

(iv)  The City Council has the authority in SMC 23.69 to set the development
standards for Children’s Master Plan, including exclusions from the gross floor area and
FAR calculations (see, e.g., SMC 23.69.030.C).

B. Requested Modification of Proposed Conditions.

The Examiner’s extensive list of proposed approval conditions are largely the same
as or consistent with the list recommended by the CAC and DPD. However, we ask that
five of these conditions be revised and one stricken:

Condition 1: The Examiner’s Condition 1 should be amended to read as follows:

1. Children’s shall limit total development on the

expanded campus to a total of 2.4 million gross square feet,
excluding parking and mechanical space.

Many City Code provisions exclude parking and mechanical areas from area floor

limitations on development.” Children’s current MIMP excludes parking and mechanical

7 See, e.g., SMC 23.49.11.B.1.1 (downtown zone exemption for short-term parking);
23.49.11.B.2 (downtown exclusion of 3%% of gross floor area “[a]s an allowance for
mechanical equipment™); 23.47A.013.D.3-4 (commercial development standards exclusion
of certain mechanical areas from FAR calculation in South Lake Union Urban Center);
23.48.16.B.3.b (SM development standards excluding above-grade accessory parking from
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(up to 3-1/2% of gross floor area) space from its developable gross floor area. See Ord.
117319, September 26, 1994, Findings, Conclusions, and Decisions, p. 29. In the
development of this proposed Master Plan through the EIS and CAC processes, Children’s
assumed that it would be able to exclude parking and mechanical space. (Children’s
initially used the broader set of exemptions from developable area that the City Council
granted Swedish First Hill in its 2005 MIMP, then subsequently narrowed its exemptions
to cover only “parking and mechanical space.”) DPD has also recommended that
developable gross floor area exclude parking and mechanical space. See Examiner
Finding 57.

Condition 2. The Examiner’s Condition 2 should be amended to read as follows:

2. The Floor Area Ratio (FAR) for the expanded campus

shall not exceed 1.9, excluding only parking and mechanical
space.

The Examiner has recommended an exclusion, for FAR purposes, of only “below-
grade parking and rooftop mechanical equipment.” This requested modification by
Children’s is simpler and makes the FAR calculation consistent with the gross developable
square foot allowance in Condition 1. (The CAC recommended an FAR of 1.5, which
would measure only developable floor space above ground, but neither DPD nor the
Examiner has chosen to recommend this approach.) The total development square footage
is still 2.4 million square feet even if that could be achieved at a FAR of less than 1.9.

Condition 6. The Examiner’s recommended Condition 6, which would increase

from 40 feet to 75 feet the setback along Northeast 45th Street at the southwest corner of

FAR calculation); 23.48.16.B.4 (SM exclusion of 3'2% of gross floor area “as an
allowance for mechanical equipment); 23.50.028.E.2 (industrial zone exclusion for certain
floor areas used for accessory parking).
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the expanded campus, should be stricken. There is no basis for requiring a 75-foot buffer
here. The planned 40-foot buffer here will be fully landscaped. The proposed height
district behind this buffer is an MI0-50 (see Ex. 81, slide 5). The record shows that
existing landscaped buffers on Children’s campus provide total obscurity of structures with
far less than a 75-foot width (Testimony of Jeff Hughes, March 5, 2009). Extending the
width of the buffer area by 35 feet will not result in any appreciable difference in
mitigation. There is a 222 foot gap between the single-family houses south of NE 45th
Street and the closest building on Children’s campus that could be over 50 feet in height.
See Attachment A to this Appeal.

Condition 8. The Examiner’s recommended Condition 8 should be revised to read
“expressly prohibit above-ground structures” instead of “above-ground development”
within the setback areas. This reference is probably inadvertent on the part of the
Examiner. The proposed Master Plan refers to “above-ground structure setbacks” as being
coincidental with the proposed “garden edges and street frontage edges.” Ex. 4, p. 78.
Landscaping and pedestrian amenities are also intended for these “setback” areas as well as
“bélow-grade structures.” Id.

Condition 18. The Examiner’s recommended Condition 18 should be modified to
say that the TMP will be governed consistent with Director’s Rule 19-2008. In addition,
the “30% SOV goal” for Children’s TMP should be tied to “full build out of the Master
Plan.” The 30% SOV goal has always been a goal to be achieved in increments, as
Children’s moves from its current 38% SOV mode split to the 30% goal at buildout of the
Master Plan. See FEIS, Ex. 6, Attachment T-9, p. 2; Ex. 86 at 5 (referencing 30% drive-

alone rate as 2028 goal).

Davis Wright Tremaine LLP

APPEAL OF EXAMINER’S RECOMMENDATION - 23 LAW OFFICES

DWT 13233429vt 0017722-000210 Suite 2200 + 1201 Third Avenue
Seattle, Washington 98101-3045

(206) 622-3150 + Fax: (206) 757-7700




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Condition 22. The last bullet point item in the Examiner’s recommended
andition 22 should be changed to say that the traffic signal at 40th Avenue Northeast will
be installed and functioning “before issuance of the Phase I certificate of occupancy” not
before “Phase I construction begins.” That timing for the signal has been recognized in the
review by CAC and DPD. See, e.g., Ex. 8, § V, notes from CAC meeting No. 21 (1/6/09)
§ IILB.

C. Objections to Findings of Fact and Conclusions.

Findings of Fact

The following Findings of Fact (“FF”) contain errors that put them at odds with the
record before the Examiner. Some contain conclusions which are not fact-based and,
therefore, do not belong here. By way of objection, Children’s requests that the following
findings be corrected or strickén, as indicated, for purposes of the Council’s consideration:

FF 2: Put a comma instead of a semicolon after the word “pediatric” to reflect the
fact that Children’s has three kinds of intensive care units: neonatal, pediatric, and cardiac.
Ex 4, at 14,

FF 24: In the second bullet, it should read “225-stall” instead of “255-stall.” Ex. 4,
at 66.

FF 35: The Examiner has erred in attributing to Children’s the following: “It states
that no other health care provider proposes to fill any of the need.” This is a serious
misrepresentation of the record. Children’s bed need analysis consistent with the State
Department of Health methodology, assumes that other hospitals in Washington will
continue to provide their share of pediatric beds. Although Children’s “planning area” for

purposes of the Department of Health Certificate of Need analysis is the State of
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Washington, this does not mean that Children’s is or will be the only provider of pediatric
beds in Washington. See Ex. 75 and 79 (the latter a pie chart showing the proportion of
pediatric bed occupancy at Children’s in relation to other Washington hospitals, including
Swedish, Mary Bridge, Valley Medical Center, Harborview and Group Health Eastside).

FF 36: Strike this finding for the same reasons described under FF 35 above.

FF 40: Strike the phrase “or to accommodate the state’s entire need for specialty
pediatric care” for the same reasons described under FF 35 above.

FF 41: Strike the third éentence. This is a conclusion and does not belong in
Findings of Fact. It is also factually incorrect. Children’s Master Plan shows how its bed
development would occur in Phases I, II, and III. See Ex. 4, p. 66, Table 1, and p. 67,
Figure 47. The square footage and parking spaces associated with each phase of
development are shown, so are the approximate locations of each phase. See also the
discussion under Part A.5 above.

FF 51: The phrase “located outside urban growth areas” is in error. All of Seattle
is in an urban growth area. The Examiner must have meant “located outside urban
villages.”

FF 57: Strike the phrase “without citation to authority.” The Major Institution
Code is the authority that allows the City to establish new development standards for major
institutions. See SMC 23.69.020.B (“Development Standards for Major Institution uses
. . . may be modified through adoption of a Major Institution Master Plan”). Also see
discussions under Part A.7 and Condition 1 above.

FF 66: Strike this finding because it is in error. The proposed Master Plan

reviewed by the Examiner allowed for no building heights of 160 feet as is reported here.
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Pursuant to the recommendation of the CAC, Children’s had already committed to heights
no greater than 140 feet and 125 feet before the Master Plan ever reached the Examiner. If
there was any comment criticizing building heights of 160 feet, it should have been
disregarded by the Examiner as irrelevant to the actual proposal before her. There is no
evidence of “strong public sentiment for reducing the 160 foot M10 height to 105 feet.”
That was strictly LCC’s position and certain minority members of the CAC. The majority
of the CAC supported the 140 foot and 125 foot heights (see Ex 8, § I,

Recommendation 7), a fact that is unfortunately ignored in FF 66. So did the majority of
public comment support a Master Plan with the 140 and 125 foot height limits.

FF 67: Strike the phrase “some of” in the next to last sentence of this finding.
Children’s has agreed to all of the CAC recommendations on height, which were stronger
than the initial conditions recommended by the DPD in Ex. 9. See Ex. 26, Slide 28.

FF 76-77: The Examiner’s Finding 76 overstates the conclusions of the FEIS with
respect to aesthetic (height, bulk and scale) impacts. The FEIS concluded, on the basis of
Viewpoints 2, 7 and 8, that “all Build Alternatives” would create significant adverse
impacts from Sand Point Way NE. See FEIS, Ex. 6, p. 3.9-14. The FEIS did not
characterize as significant the view impacts from any other location. (The viewpoint photo
collage is in Appendix C of the FEIS, Ex. 6.) Reasonable persons can disagree over
aesthetic impacts, as it is probably the most subjective of all impacts. Children’s believes,
based upon a solid track record of landscaping and design excelience, that aesthetic
impacts that affect a handful of houses (for the two perimeter areas addressed by the
Examiner, there are a total of twelve affected residences), even if significant, can be

addressed in an aesthetically pleasing way and should not be used as a basis for a decision
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to deny a much-needed pediatric hospital expansion. A hospital can’t be hidden from
everyone. Denial on this basis would not be balance. The Examiner ignores the fact that
the hospitai facilities that would be constructed in the preferred alternative on the lower
elevations of the Laurelon Terrace site will not be seen from hundreds, if not thousands, of
other residences in the area because of the extraordinary mitigation measures included in
this Master Plan.

Children’s also believes that these simple massing studies that are reflected in the
simulated photo collages in the FEIS appear crude and overstate the actual impacts of its
proposed future campus for several reasons. The simulated building blocks are computer-
generated, and without refined arohiteotural treatment such as fagade modulation, stepping,
texture, and other design features to soften their appearance. Children’s has committed to
developing Design Guidelines for its Master Plan that will be reviewed by the Seattle
Design Commission and approved by DPD. See Examiner’s proposed Condition 14, In
the absence of such a condition, major institutions are not required to go through design
review. These simulated photos were not intended to show the full landscaping, screening,
and street level treatment that is proposed by Children’s. For an example of such treatment
for the streetscapes on Sand Point Way NE, 40th Avenue NE, and NE 45th Street, see the
graphics in Ex. 81, Slides 17-18, 26-27, and 30-31 — Attachment D to this Appeal.

FF 83: At the end of the second sentence, it should read “reduce that number to
30% at full buildout of the Master Plan.” Children’s proposed reduction of its employee
SOV percentage from the current 38% to 30% will occur in 2% increments with each

phase of development. See FEIS, Ex. 6, Attachment T-9, p. 2.
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FF 85: This finding runs together and, therefore, confuses two subjects: vehicle
entrances on NE 45th and 50th Streets; and pedestrian and bicycle entrances. As corrected
to match the record, it should read in its entirety as follows:
The CAC supported the enhanced TMP and recommended
an additional provision restricting vehicle entrances on
Northeast 45th and 50th Streets to service and emergency
access only for the life of the MIMP. Children’s will work
with the standing advisory committee to develop additional
pedestrian and bicycle-only perimeter access points and
designated pedestrian and bicycle routes through the campus
to allow efficient connection to the Burke Gilman trail.
Children’s agreed to these additions, subject to patient
privacy needs and hospital security.

Ex. 4,p. 19,9 4.

FF 86: The second sentence should be corrected to say “440” instead of “250” new
PM peak hour trips. See FEIS, Ex. 6, Table 3.10-3.

FF 88: The second sentence of this finding should be corrected to add the phrase
“with or without Children’s expansion” after the words “LOS F.” See FEIS, Ex. 6,
3.10-17.

EF 89: This finding totally garbles the traffic analysis presented in the FEIS.
Delays at individual intersections would not be increased “by several minutes” as this
finding implies. The traffic analysis in the EIS calculated “travel times” across the entirety
of the two main corridors that serve Children’s: Sand Point Way NE to the Montlake
Bridge and NE 45th Street to I-5. The changes in travel times from “no build” to full
buildout of the Master Plan with the enhanced Transportation Management Program are
these:

Children’s to Roanoke via Sand Point Way/Montlake NB: 0 minutes;

‘Children’s to Roanoke via Sand Point Way/Montlake SB: 1 minute;
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Children’s to I-5 via Sand Point Way/NE 45th Street WB: 1 minute;

Children’s to I-5 via Sand Point Way/NE 45th Street EB: 2 minutes.
See FEIS, Ex. 6, Table 3.10-5.

These increases in travel time across an entire corridor are within the range of
reasonable.

FF 93: In the second sentence, it should say that “Children’s proposes under the
preferred alternative to relocate shuttle and transit stops, etc.” See Ex. 86, p. 17.

FF 95: In the second sentence of this finding, delete the word “staff’ in reference
to the parking entrance. This entry ﬁom 40th Avenue Northeast is a general entrance, for
patients and visitors as well. See Ex. 4, p. 44.

FF 100: This finding is wrong. The Transpo Group was the City’s, not Children’s,
consulting engineer. The first sentence should read “DPD s consulting transportation
engineer.” The last sentence should read: “Consequently, neither the DPD Director nor
Children’s agreed with the CAC recommendation on this point.” See Ex. 26, Slide 35.

FF 101: There are 2,182 existing parking spaces currently provided By Children’s.
The increase in parking spaces in the last sentence should read “1, 418” and not “2,182.”
See Ex. FEIS, Ex. 6, p. 3.10-31.

FF 103: This finding contains a serious error, an error that is later used by the
Examiner to support her “balancing” analysis in Conclusion 44. The last sentence, which
says that “The FEIS concludes that significant, unmitigated [traffic] impacts would
remain” is wrong. The Draft EIS contained a finding similar to this, but as a result of the
extensive traffic mitigation proposed by Children’s in its “Comprehensive Transportation

Plan” (Ex. 86), which was analyzed for the first time in the Final EIS, DPD struck the old
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finding in the FEIS. See Ex. 6, pp. 3.10-67 to -68. The Council cannot rely upon this
finding in the Examiner’s Recommendation.

FF 113: The Office of Housing did not say that the “replacement housing
obligation” for Children’s should be “$50,000” per unit being demolished. They said that,
in their experience, the Office of Housing has provided an average of 25% of the
development cost of housing projects that the City has assisted; for them, this has averaged
about $50,000 per unit. Testimony of Adrienne Quinn, July 14, 2009; Ex. R-4, p. 3.8-13.
The Director of the Office of Housing was unequivocal in her testimony that the $5 million
contribution committed to by Children’s in her recommended Memorandum of Agreement
would quite adequately allow for the replacement of the 136 Laurelon Terrace
condominium units displaced by the expanded Children’s campus. See Ex. R-6. Mr. Hal
Ferris, a private housing developer and consultant who is very experienced with the
development of affordable housing, also testified that with the competitive process that has
been proposed by the Office of Housing in the Memorandum of Agreement (R-6), the
$5 million contribution may very well support the construction of more than 136
replacement units. Testimony of July 14; Ex. R-11 and R-12.

FF 116: This finding should be stricken and ignored for the reasons described with
respect to FF 113 above. This is not “the formula suggested by the Office of Housing.”

FF 124: The last sentence should read “apartments” and not “condominium.”
Laurelon Terrace was not converted to condominiums until much later.

FF 125: The 1994 Children’s MIMP approved by the City Council allowed
262,630 square feet of new development (excluding parking and mechanical), not 22,000

square feet” as stated here. See FEIS, Ex. 6, pp. 2-13.
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FF 127: This finding should be ignored. The Director’s analysis of the “general
rezone criteria” in SMC 23.34.008 and the special criteria for major institution boundary
and height changes in SMC 23.34.124 is comprehensive. See Ex. 9, pp. 45-62; see also
Master Plan, Ex. 4, Appendix E and F.

Conclusions

The Examiner’s Recommendation includes factual findings in some of the
Conclusions at pages 22-37. By way of objecting to these Conclusions, Children’s
requests that the following corrections be noted in any use of these Conclusions by the
Council:

Conclusion 4: The statement in the first sentence to the effect that “LCC’s health
care planning expert was credible” is wholly unsupported by the record. In addition to the
errors made by LCC’s so-called “expert” that are noted by the Examiner in the remainder
of Conclusion 4, there are further reasons in the record to undermine this witness’s
credibility. She has no experience as the lead analyst for Certificate of Need applications
for acute care hospital beds in Washington. She lives in the Windermere neighborhood
and injected her bias (rather than professional opinion) by testifying “personally” against
Children’s Master Plan before the CAC at the July 15, 2008 meeting. Testimony of Nancy
Fields, March 4, 2009, and Ex. 8, Meeting # 14 Minutes. Then, after testifying before the
Examiner, she was unavailable for cross-examination due to a sudden illness.

Conclusion 10: The second sentence of this conclusion is factually incorrect.
Children’s did not say that it “could not be required to provide any of the same
transportation mitigation measures for a non-Hartmann alternative.” It said it could not

provide “the transit connections to Hartmann or the Burke-Gilman connection” if
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Hartmann were left out of Children’s MIMP boundaries. Contrary to the last sentence of
this Conclusion, this issue was explored by the CAC. See, e.g., Ex. 8, § V, minutes of
CAC meetings No. 18 (11/12/08), § 11.B (discussing proposed transportation hub with
respect to Hartmann property) and 20 (12/16/08), § II (discussing Burke-Gilman
connection).

Conclusions 15 and 17: These erroneous Conclusions are addressed in Part A.7

above,

Conclusions 19 and 20: These erroneous Conclusions are addressed in Part A.2

above.

Conclusion 32: The first sentence of this Conclusion is wrong. The Office of
Housing did not propose a “formula” of $50,000 per unit of replacement housing (see
discussion of Finding 113 above). Although the Director of the Office of Housing
considered Children’s commitment to pay $93 million to the Laurelon Terrace owners to
be a public benefit because it will allow all 136 condominium owners to purchase
replacement housing, she said that Children’s $5 million contribution is adequate to
provide for the 136 units of replacement housing,

Conclusions 36, 37 and 38: These erroneous Conclusions are addressed in Part A.3

above,

Conclusions 39-46: These erroneous Conclusions are addressed in Parts A.1, A.2,

A3, A4, A5 and A.6 above.
III. RELIEF SOUGHT
Children’s respectfully requests that the City Council give equal attention to the

three Recommendations before it: the Citizens Advisory Committee (Ex. 8); the Director
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of DPD (Ex. 9 and R-3); and the Examiner’s Recommendation. We also invite the Council
to review the evidence in the record that the Examiner has ignored, particularly the‘
evidence that shows what is really happening at Children’s, why the need for specialized
pediatric care has dramatically increased, and the multitude of public benefits gained by
allowing Children’s fo fulfill its mission. The record includes a no-frills narrated tour of
the existing hospital with a close-up look at the operations of each separate bed unit of the
hospital (Ex, 68).

The Major Institution Code provides a Council goal to take final action on the
Hearing Examiner’s recommendation no later than three months after it receives the
recommendation (in this case, August 16, 2009). SMC 23.69.032.1.1. Children’s
recognizes how busy the City Council is every fall, but especially this one. All we can ask
is that the Council do everything practicable to reach a final decision before the end of
2009. It would not be fair to Children’s or to the many participants in this process to leave
Children’s Master Plan unresolved beyond 2009.

We believe that when the Council considers all of the evidence and objectively
tests Children’s proposal against the policies of the Major Institution Code, the Council
will find that Children’s Master Plan, modified as it is with aggressive mitigation measures
for every potential environmental impact, should be approved with the conditions
commonly recommended by the CAC, DPD and the Examiner.

DATED this 25th day of August, 2009.

Davis Wright Tremaine LLP

Attor&eys for Seatfle jll/d/ren s Hospital
B

Jo Keegan
WSBW #0279

Davis Wright Tremaine LLP

APPEAL OF EXAMINER’S RECOMMENDATION-/33 LAW OFFICES

DWT 13233429v1 0017722-000210 Suite 2200 + 1201 Third Avenue
' Secattle, Washington 98101-3045
(206) 622-3150 - Fax: (206) 757-7700




S z
""" < N R
- - - L vy
o~ -~
o ! O . ;
O . O TR
-_— e EROAL
o |
9 A 9 | o |
= = O :
.-.---..;---,J: ........... -:ﬁ_Eugi_nz

¢c

"" RS
IN INNIAY HIOY 1O

80"

/

~MIO
45'

' IIO_IOOV |

ATTACHMENT A
(Blow up of Ex. 4, Fig. 46. 17=400")




d

¢SL3 1IFHIS HISY AN v 13
"'Il-lll'l'l'lll"l‘lllll'lll"lll'll--J
L e mneen . RO Srest o gsom
" v ormttios oW+ T L 0
5 ' II- -Illlll‘, , e e B "i
i ' E OLOIW 1 W
5 o "..---....-.4----"; .mu_\.o:o_s D1 ol SR
5. LEOIW "M Eo— cmo_s jmmommmmmsseesel 02 i \ /%/u/s
i e o o e 4t .8:%53 p o aF Vw@ 7 ovaizs
Py P - 0LOWy - o8 .,s\ OIW, S r N
! N R o1 O ez, /; \- ;.‘ - "
LIFHIS HLzY IN ememmme ey ¢¢¢ H, " ; .Om " SR n S f uﬁ, |..|| ||| |~. =
el 95113 ' ST o OWw;: , \\ & 0913 2813 m
1 A . | RS
%2eeh | .Ov1.00L OIN : : . R z
o = M" R A r" -, I N\\\ &/ﬁz/\ <
%YL S¢H.091 OIN I : R { N mT.“
S LEOIW S9owW -0
%118 060 | & ' s <
M . \\Q
%8L'8 0L Ol Rt
%9l | 890 e
o\o —.m.m—- “om O_E m e " L ~§§§§
%EE'EE LEOIN | sst w mlswosn 66 13
ealy
lejoL % OIN

NOILVQNNQd « H2HVY3SIY - TYLiasOH

sUIP|IYD B1pas

(Ex. 81, Slide 5)




Buipiing 561 3N 8AY y0F

! uuewpey
wiod 3seybiH :

zzzzzzzzzz “HDOHV3IS3d 1vVLllds

u.mr_u.m.v m ZEOL u-. @ SUBIPNIUD 9131098

ATTACHMENT C

(Ex. 81, Slide 8)



J

Fo
L

~ Uonebiyy oyjesy / Buissoin
Aepp 04 pueg sjeg
U013980.4d

Jay}eaj\ peayisnQ pazejn
suoijoauuo) Aemyied

sndwey / saoe.lis] jooy

jledf uewjin

= 2

-9)ing 0] UOJ108UL0Y) 3eS

sndwe)
UapJex) 0} 10}0auU0s) [Blod

adeasiealig paziueqin
lejoy Ajpusiii-uelsepad
palusLIQ usuei]

S1HOI

THOI!

HOHLYQMNOZ HIHVISAYH - 1VLIaSOHK

SUBIPIIYD 8J1308S

ATTACHMENT D

(Ex. 81, Slide 17)



HOILYQMNOd - HOHY3534 » TVL1dSOH

SUSIPIIYD 913Res

Aepp U104 pues uo 3N Buiooj maip

ATTACHMENT D

(Ex. 81, Slide 18)



8}ing 193]S
_ yGb wouy abejuoi) jujod
pues woJj uolysuel]

$)0eqles
Buipjing padeospuer

SalluUsWYy ueLilsapad
Buioeusa] Buipjng

] a

SIETIET !
Buiuseaiog padeospue
Yim ainjoniis bupjied

Y3/ souequg
uelLiISapad / oy

ioal]S Usaly)

S1HOITHOIH

L

*HDOYVYISIYH - TVLIdSOR

SUIP|IYD 2111P3S

ATTACHMENT D

(Ex. 81, Slide 26)



S

NOILvamnos -

S,us4p]|

00] M3I\

H3¥v3is3yd -  TYLIdSOR

Y3 33pes

ATTACHMENT D

(Ex. 81, Slide 27)




)

o
&

£

SU0j}08uUu0)

uelisepad sndwes
Au3z Ajpusii4 [enuepisey

STHeJIRETHeZg)
Aemyled sndwe)

lajing adeaspue
UIYUM SHJB4 185204 »

99B1I8] JOOY
/ 9oeds usdQ Auung

S84N}es4 JOJBMULIOIS o
siojjng adeaspue »
SLHOIMHYIH

MOILYUNNCY - HOYVISIY - TVLIdSOH

SUBIP|IYD 2j31095

ATTACHMENT D

(Ex. 81, Slide 30)



J

e
ory

&

NOtLYdMNOS »

SU2JpP|

HOHv3IsSIY

1VLIdSOH

YO Sllees

ATTACHMENT D

(Ex. 81, Slide 31)



